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Dear Members
I hope you are all managing to work with all the power outages that have been happening countrywide.  

One of our members has already lost 6500 man hours and has calculated that it will take 2 months to retrieve that time.  

As you know, last year Arnold Olivier embarked on a campaign to enlighten the media on aspects of debt collecting that are normally reported incorrectly in the press.  With this in mind we had a very successful meeting with a number of consumer reporters.  Arnold feels it is very important to keep up this relationship with the media and to keep the consumer reporters informed.  With this in mind he requested that Thinus Nortje write an article on prescription for the media.  Please find a copy of this article below.  

Please feel free to send any comments to us.  If you have any contacts in the media please let us have their contact details so we can add them to our database of the media.  

Prescription

The prescription of debt and all aspects associated with it, have and probably always will, give rise to very heated debates amongst academia, attorneys, consumers and debt collectors. Everyone has there own “well-formulated”, “unbiased” and absolutely “rational” argument or opinion. In my search for the correct answer I did the knowledgeable thing and focused my research on the legislation regulating the functioning of prescription.

             In terms of South African Law a debt, other than a mortgage debt, judgment debt, taxation imposed or levied by or under any law, any debt owed to the State in respect of any share of the profits, royalties or any similar consideration payable in respect of the right to mine minerals or other substances, debt arising from a bill of exchange or other negotiable instrument or from a notarial contract, prescribes after three years. Prescription of a debt can however be interrupted or renounced.

             In terms of the Prescription Act, 68 of 1969 (“PCA”), the running of prescription may be interrupted by an express or tacit acknowledgement of liability by the debtor. In other words and acknowledgement of liability may be verbal and need not be in writing.
            The “acknowledgement of liability” in the PCA is not defined. The words must therefore be given their ordinary meaning having due regard to the object of the PCA. The concept of acknowledging liability is as old as the concept of litigation itself. Section 14(1) of the PCA must be interpreted in conformity with the common law. Therefore, any acknowledgement of liability, which would have served to interrupt the running of prescription at common law, will serve to interrupt in terms of section 14(1).

             Where any part of a debt has been acknowledged, then such acknowledgement ipso facto interrupts the running of prescription of the whole debt. 
             Section 10(3) of the PCA states that:

             Notwithstanding the provisions of subsections (1) and (2), payment by the debtor of a debt after it has been extinguished by prescription in terms of either of the said subsections, shall be regarded as payment of a debt.

Where, however, the debtor expressly excludes from the acknowledgement the possibility of drawing the conclusion that the whole debt has been acknowledged, then such an acknowledgement will not interrupt the running of prescription as regards the whole debt, but only as regards that portion which has been acknowledged.

It seems clear that section 14(1) of the PCA contemplates an acknowledgement of liability to the creditor himself or to his duly authorized agent, such as a debt collector or attorney. 

In deciding whether there has been an acknowledgement of liability such as to effect an interruption of prescription, the enquiry, of necessity, will always be a factual one with regard to the intention of the debtor.

Any type of conduct may provide the necessary material to clarify the debtor’s state of mind or intention of admitting liability for the purposes of interrupting prescription. But such conduct must be of such a nature that it shows that the debtor had intended not merely to acknowledge that he had incurred the obligation, but also that the debt was in existence and that he was liable for it.
In other words if someone pays the wrong account, the payment made on this wrong account does not interrupt prescription on the wrongly paid account.
             In order to constitute an interruption of prescription, the acknowledgement of liability need not amount to a fresh undertaking to discharge the debt. All that is required is an acknowledgement by the debtor of his liability under the debt. Such an acknowledgement can take the form of a part payment, payment of interest, the giving of security, or the admission of liability in any other manner. 

             In terms of section 14(2), if the running of prescription is interrupted as contemplated in section 14(1), prescription will commence to run afresh from the day on which the interruption takes place or, if at the time of the interruption or at any time thereafter, the parties postpone the due date of the debt, on the date upon which the debt again becomes due.
In practice, this will occur where a debtor arranges to settle a debt by way of monthly installments. If he arranges to make the first payment on the 31st of January, the payment is due on the 31st of January. If he does not pay on the 31st of January he is in default and prescription will start to run from the date of default.
            In D and Others v H and Another, the phrase ‘due date’, as provided for in s 12(3) of the Prescription Act, was considered. In this case the court held that a debt cannot become due for purposes of prescription unless and until the creditor has knowledge of the debtor’s identity and of the facts from which the debt arose.

             In conclusion, a debtor has a moral obligation to pay his debt. The creditor has a right to enforce recovery of the debt. A debtor should not attempt to intentionally give a creditor or a debt collector the run-around for three years and then sit back and enjoy his unlawfully acquired fruits. The debtor should fulfill his moral obligation towards the creditor and in doing so contribute to the upliftment of the economy. 

             In my opinion a debtor who purchases a clothing item from a retailer on credit and then fails to pay, gives the retailer the run around for three years and then claims prescription when three years have passed is nothing less than a thief. A thief acquires something belonging to another in an unlawful manner. Without paying for the item a debtor is acquiring the item for free, but because the debtor did not pay for it, it legally still belongs to the retailer, and by keeping possession of it, the debtor is committing theft. An irrational argument? I don’t think so. The definition of theft: A person is guilty of theft if he dishonestly appropriates property belonging to another with the intention of permanently depriving the other of it.

            Debt in South Africa prescribes after three years. According to English Law debt prescribes after six years. Maybe we should seek to prolong our prescription period as well, taking into consideration the special circumstances creditors and debt collectors face in South Africa. 

             I am not saying that debtors should pay blindly. Debtors have every right to query an account should they feel that they have been outdone by the creditor or debt collector. It could be that a fraudulent purchase was made on an account or that an error occurred. This is all possible. What I am saying is that debtors should not use run-around tactics, for example requesting statements ad infinitum, if they know very well that they do owe the money.  

             Debtors must co-operate with debt collectors when debt collectors enquire about a debt. Debt collectors act upon the information provided to them by their clients. Debtors should not be urged to employ all sorts of diverting tactics just because they have the right to. If a debtor co-operates with a debt collector from the outset, debtors will find a ready and willing debt collector who will assist the debtor in a prompt and professional manner. 

             Prescription, along with the in Duplum-rule, was implemented to protect the public against unscrupulous creditors who intentionally delay the recovery of their debt for the purposes of incurring insurmountable amounts of interest and cost. This is a tactic often used by municipalities. They let their debtor’s book grow and do very little collection on it. Remember: Taxation imposed by the state prescribes after 30 years. 

Why would they collect their debt hastily and invest it at a rate of 8% per annum, if they can let it slide for three years and in effect earn between 15 and 21% per annum. The added advantage that municipalities also have is that no property can be transferred if they do not issue a clearance certificate and no municipality will issue a clearance certificate if the rates and taxes are not up to date.

It was however never the intention of the legislature to create a piece of legislation that would give a debtor the right to refuse to pay his debt after a certain time, just because he can maneuver his way out of it. If any person, whether an attorney, academia, creditor or debt collector, interprets the PCA in this manner, they are not only foolish, but also morally flawed.

ADRA Greetings
